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“ OUR COMMUNITIES 
DESERVE BETTER 
OUTCOMES FROM A  
RANGE OF SERVICES AT  
A TIME WHEN THERE WILL 
BE REDUCED FUNDING 
AVAILABLE.”
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Peter Hubbard
Senior Partner
April 2015

In 2013/2014, we celebrated 40 years  
of Anthony Collins Solicitors and our 
commitment to transforming 
communities and supporting individuals.  
As part of this commitment we have 
compiled this report discussing some  
of the current issues affecting the sectors 
we work in and the impact on our wider 
society.  I hope this starts to explain  
what makes ACS truly distinctive beyond 
simply being a sector specialist law firm 
and how we aim to influence wider 
public debate.  This is why many of us are 
motivated to do our jobs with the level 
of commitment and passion we have.  

We do this, of course, whilst recognising the 
economically challenging environment that we are 
in and supporting the fact that the UK needs 
better outcomes from the reduced funding 
available. 

The articles and case studies discuss:

•  Collaboration – with local authorities 
becoming commissioners rather than delivery 
bodies, we explore the benefits of collaborative 
models of delivery compared with typical client 
contractor relationships.

•  Changing care for changing times 
– we set out the ways in which Commissioners 
and different types of provider could learn 
from each other.  If social care is to play its full 
part in meeting the funding gap between the 
NHS budget and the needs of an ageing 
population. 
 

•  Housing associations as part of the 
solution – despite the increased risk climate  
for housing associations we discuss how locally 
engaged housing associations can provide a 
successful model for wider community 
involvement and service delivery. 

•  Church schools of the future – as the 
largest single educational provider in the 
country, we discuss the positive and growing 
influence that the Church of England is  
having to help meet the educational needs  
of our children. 

•  Has anything changed since 
Winterbourne? – four years on from the 
Winterbourne scandal, we question whether 
commissioners and providers are implementing 
the Concordat recommendations when it 
comes to decisions over individuals’ care 
packages. 

•  Social value – one year on from the 
introduction of the Public Services (Social 
Value) Act, we explore the variety of 
approaches by local authorities to 
procurement, from the enlightened to the 
oblivious and what the benefits and pitfalls are.

•  Medical cases and access to justice  
– for those who are the victims of medical 
accidents, we discuss whether the current 
system provides adequate redress without 
years of uncertainty and risk.

We recognise our clients are most interested  
in partnering with commercially astute legal 
advisors who have an in depth understanding  
of their sector so we bring both wisdom and  
a competitive advantage.  We hope this report 
also shows why we are as interested in your 
purpose as you are.
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Anthony Collins Solicitors is a leading practice amongst  
values-based organisations, offering collaborative solutions  
across various sectors.

The way public services are provided is ever-changing and we 
must recognise the changing requirements for service delivery.   
I believe it is important for commercial and third sector 
organisations to be part of this service provision, establishing 
mutual respect and understanding for the different roles that 
organisations can play to be part of the solution.

This report challenges us to think differently and offers an insight 
into how we can build a positive vision of the future.  I have 
valued the advice and support of ACS both during the 
introduction of the Public Services (Social Value) Act and, 
crucially, in its application as legislation.  I commend this report.

Chris White MP
Sponsor,  Public Services (Social Value) Act 2012
April 2015

FOREWORD
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COLLABORATION -
A FORCE FOR GOOD

The delivery of public services has 
changed out of all recognition over 
the past two decades. Public sector 
organisations now work closely with 
the private and third sectors to deliver 
services which used to be solely the 
responsibility of the state. 

Serving the public is a complex business.  
Choices have to be made on a daily basis  
to meet current and future demand, and  
financial challenges.  

Nevertheless, the imperative of saving money 
whilst meeting the needs of the public does not 
have to result in a race to the bottom.  What is 
needed is a new emphasis on working together 
across tiers and sectors of a fragmented 
system.  Tensions inevitably arise however in 
achieving this change.  Our clients have a wealth 
of creativity, but competence, consistency and 
communication can be difficult to maintain in a 
‘pressure cooker’ environment.
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Changing roles
Many of our local authority clients are focusing 
on their ‘commissioner’ role so that it dominates 
their activity with delivery being achieved through 
shared service vehicles, joint ventures with 
the private sector and co-working with social 
businesses.  Some of these are mutuals ‘spinning 
out’ of the parent organisations with others being 
local or national players.  The concept of a ‘family’ 
of companies and partnering arrangements is 
well articulated, for example, at Cheshire West 
and Chester Council.

Equally, we see collaborative ventures being 
established in our other key sectors of social 
housing, health and social care, education, 
social business and faith communities.  Here, 
partnerships are created which address common 
aims and meet the complex needs of people  
and places.

The creation of autonomous organisations 
to deliver services comes with an additional 
challenge - the need to ensure that an 
accountability framework is established for them, 
both in terms of their own governance and the 
terms of reference for the commissioners with 
whom they engage.

Smash the silo mentality
Yet all too often, people still focus on a linear 
contractor-client relationship rather than having 
an honest conversation about joint deployment 
of resources to deliver common ends.  The truth 
is that the supplier often knows much about what 
public consumers need and the purchaser often 
knows much about how services and projects  
are delivered, which means a new approach  
is needed.

To collaborate successfully, both organisations 
and people have to move from being inward 
to outward looking - from a fixed regime to a 
flexible framework of co-operating, from being 
transactional to being relational.  All this requires 
a paradigm shift of hearts and minds.

 
As lawyers, we understand that good working 
relationships have to underpin any contract 
framework, that governance can create good 
behaviours, that tricky issues such as EU 
procurement and state aid law can be addressed, 
and that vires is surmountable.  

Both the Care Act 2014 and the Public 
Services (Social Value) Act 2012 are examples 
of legislation that could be exemplars for 
cooperation, and not just in their immediate 
areas of concern. 

Above all, collaboration works best where all 
partners can operate confidently.  To make this 
happen, obstacles to that confidence must be 
identified and dealt with.  Only then can publicly 
funded services be truly secure for the future.

Mark Cook
Partner

Obstacles to confidence in 
collaboration must be dealt with
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Staffordshire County Council Education Support Services  
Joint Venture 

Staffordshire County Council needed advice and support to secure a private sector 
partner and create a joint venture company to deliver the education services and 
trade globally. 

ACS advised them throughout the process, drafting bespoke documents for the 
venture and engaging in detailed conversations with bidders.  Supporting the 
Council’s Head of Legal Services with our in-depth knowledge of their vision, 
our negotiations enabled the formation of an independent joint venture company. 
This went live in April 2013, and is expected to bring £560m of investment to 
Staffordshire, safeguard 4,000 existing jobs and create 1,600 new ones.

From OJEU Notice to completion, the whole process took nine months with a 
team of six ACS lawyers deployed to ensure that the vast number of parallel tasks 
required were completed.

Our team acted as facilitators, freeing up the Council’s in-house team to 
concentrate on vital operational issues, and creating a truly joined up approach 
with both teams contributing their own expertise, resulting in a successful outcome 
delivered as cost-effectively as possible.  Our priority in the partnership was 
equipping them with all the legal tools they might require in the future, for example 
creating a simple documents structure which was flexible and commercially viable 
for every circumstance yet bespoke to their needs. 

 “ ACS were great to work with on the Council’s Education Support Services joint venture 
because they understood that we wanted to find the right partner investor.  They helped 
to design and implement the procurement process, helping us to construct robust 
evaluation criteria that focussed on quality of service, economic growth and financial 
value.  Working closely with me and other officers, they were truly part of the team, 
drafting and helping to negotiate the key legal documents and freeing capacity of our 
in-house lawyers to deliver other important projects.  ACS showed the ability to work at 
pace, focus on the main issues and a willingness to be at our side whenever required.  
They assisted us in delivering this project with good humour, enabling the project to keep 
on track and land safely with the Council’s chosen partner.” 

Jean Evans 
Head of Law - Law and Democracy 
Legal Services 
Staffordshire County Council

COLLABORATION 
IN ACTION



“ I am absolutely delighted that the 
council has been able to achieve 
contract signature less than a year 
from when the procurement was 
commenced.  We can now focus on 
getting the project delivered and the 
joint venture up and running.” 
 
John Tradewell 
Project Sponsor 
Staffordshire County Council



CHANGING CARE FOR 
CHANGING TIMES

The moral health of any society can be 
seen in the level of dignity and respect 
it affords its most vulnerable members 
– the elderly, the disabled and the 
sick.  There are tough choices about 
how we do this within the health and 
social care sector, given the increasing 
financial constraints. 

Two features of the current market are 
increasing recognition of the vital contribution 
social care makes to public services - even 
if it is sometimes in the public eye for the 
wrong reasons and, equally, the NHS faces the 
challenging objective to use social care as a 
means to save money by diverting people out 
of the health system.  With ever-tighter budgets, 
the role of the private sector in health and social 
care is increasingly a focus for discussion and 
debate.

How the sector has already changed
Prior to the community care legislation of 
the early 1990’s, almost the entire social care 
budget was delivered by the public sector and 
the majority of care was publicly funded.  Since 
then, there has been a dramatic turnaround with 
the emergence of more private sector home 
care providers and new models such as extra 
care retirement villages.  Furthermore, we now 
have self-directed care, shared lives schemes 
and the gradual transition of care homes from 
being places for retired people to health facilities 
where most residents are frail and many have 
dementia.  These models bring fresh challenges 
to providers and staff alike.
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Increasing commercialisation has seen new 
entrants grow from literally nothing to major 
corporates, benefitting their owners financially 
and creating jobs for the wider community.  Not-
for-profit organisations which previously relied on 
grants have adapted to the contracting regime 
but sometimes lack the commercial disciplines 
to manage the financial risks.  Taking the view 
that only one model is acceptable holds back 
commissioners and providers alike from learning 
from each other when we face the harsh realities.  

What are these harsh realities?
The budgetary cuts required by the ‘age of 
austerity’ have only just begun and we must 
accept that, whichever government is in power 
after the 2015 General Election, they will need to 
make further savings.  Tough choices will need to 
be made.  We are witnessing a wider shift in the 
public mood over what people are prepared to 
pay for through health and social care, either by 
way of taxes or private healthcare plans.  There 
is a risk of a widening gulf between the services 
that need paying for and what society is generally 
willing to fund.  

So what can we do?
The market needs to continue to develop, and 
probably faster than it has done to date.  Here 
are some suggestions...

Commissioners - As the Care Act 2014 gives 
authorities new powers to ‘shape the market,’ 
commissioners should remember that almost all 
of the innovation in social care has come from 
the providers of care services.  Wise councils 
will see that successful market shaping can be 
achieved by removing barriers to innovation 
and by taking a more creative approach to 
commissioning.  The question is how can such 
innovation be explicitly encouraged through the 
commissioning process?

Third sector providers - They already have 
major advantages, with the ability to harness the 
good will of employees who are engaged in their 
purpose as well as aligning to commissioners with 
similar values.  However, the challenge for them 
is to encourage innovation whilst still effectively 
managing financial risk – skills that commercial 

 
providers have historically claimed are their 
unique selling points and that many charities 
struggle to relate to.  What cross-fertilisation 
from commercial providers could there be? 

Commercial providers -  These have financial 
strength and an ability to move and innovate at 
fast pace.  Do they give sufficient regard to the 
risks around ‘brand value’ and the intangibles that 
pass through commissioners’ thought processes 
when going through the award process?  Is there 
a wider ‘social purpose’ or mutual approach that 
incorporates the best of both the commercial 
and third sectors?  

Policy makers -  They sometimes behave as 
if all care services are still delivered by local 
authorities.  This was amply demonstrated when 
the Better Care Fund was launched earlier this 
year without any meaningful engagement with 
the service providers it was meant to support.  
Providers had no opportunity to shape the 
desired outcomes and it is no surprise the 
initiative has stalled.  As a result, working with 
service providers in the future is crucial.

The remaining Gordian knot
Innovation like this will not, however, address  
the demographic time bomb of caring for an 
ageing population – the Gordian knot which is  
the NHS budget. 

Whilst the NHS cannot help itself to protect 
its own finances, it could recognise the major 
financial benefits in transferring some of its 
budget to social care.  Huge savings to its own 
budgets could be achieved from the proper use 
of such funds for preventative support.  We are 
thankfully starting to see NHS funds being used 
for such care with social care providers but there 
is a much greater prize to be won with a shift 
towards preventive social care.  Will the NHS 
and, more importantly, politicians see the major 
benefits and be brave enough to have a mature 
debate about the use of the NHS budget?  We 
live in hope…

John Wearing
Partner

Cross-fertilisation is imperative for 
the future of social care
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With the introduction of the Care Act 2014,  ACS organised workshops in 
September 2014 for the members of the Voluntary Organisations Disability Group 
and the National Care Forum in London and Birmingham. Both these workshops 
were sold out within 48 hours of launch due to the significant interest in the 
new regulatory regime applicable to care providers.  The key issues that are at 
the forefront of the changes are the new Duty of Candour and the new offences 
attracting personal liability for directors and senior managers.  

The seminars covered topics including:

• addressing the importance of governance in the new regime;

•  developing a management strategy for compliance with the CQC’s  
new approach to inspections and enforcement;

• reviewing safeguarding strategies in the light of increased personal liability; 

•  managing complaints to and investigations by the Local Government 
Ombudsman;

• developing systems to meet the new Duty of Candour;

• understanding the role of the Disclosure and Barring Service;

•  how the changes can be used positively to develop more effective and 
responsive services.

The new regulations under the Act require social care providers to establish a new 
approach so that Boards and senior management can be assured of the delivery 
of best practice in safeguarding.  At the same time, there is a growing need for 
providers to have a clear crisis management plan in place in order to minimise the 
risk of prosecution or adverse publicity. 

ACS continues to monitor the development of this legislative and regulatory agenda 
as it’s rolled out in 2015.

THE CHANGING 
SOCIAL CARE 
REGIME



“ There is a much greater prize 
to be won for the NHS budget 
with a major shift towards  
preventative social care.”



HOUSING  
ASSOCIATIONS:  
PROBLEM OR  
SOLUTION?

Your view of housing associations will 
depend on where you’re looking from.  
Property developers may see housing 
associations as a necessary evil to  
comply with section 106 obligations,  
or a cosseted group protected from 
the harsh realities of development 
deals.  Local authorities tend to see 
them as the ‘Crown jewels’ they gave 
away under stock transfer, especially 
given the prospect of renewed 
austerity cuts.  Charities and  
the wider third sector can be put off 
by an impression of big business with  
housing associations perceived as 
‘following the money’.  

The truth however is far from it.  Our 
experience is of a sector embedded in its 
communities and, despite current challenges, 
keen to provide imaginative solutions to wider 
community regeneration.  

A holistic picture of regeneration
Across the country, we have seen far too many 
examples of physical regeneration projects which 
have failed to address the wider challenges facing 
local communities.  This has resulted in a rapid 
deterioration of new schemes due to a lack of 
ownership by the people living there who have 
felt ‘done to’ during the process.  

A holistic picture of regeneration must 
encompass social and economic as well as 
physical regeneration, creating employment and 
training as well as engaging and empowering 
people.  

As the need for housing increases in many 
areas, there is clear demand for a wider range 
of housing solutions, including flexible tenure, 
market rented and homes for (affordable) sale as 
well as shared ownership.  This requires creative 
and diverse approaches to residential property 
development that accurately meet local needs 
and are still financially sustainable.
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A fortunate escape
The April 2013 HCA discussion paper 
“Protecting Social Housing Assets in a More 
Diverse Sector” proposed ring-fencing all 
social housing assets and allowing only minimal 
diverse activities within housing associations.  
Most significantly, the paper proposed that the 
proceeds of funding secured on social housing 
assets was only to be used for social housing 
development and/or management activities.  

Had the paper been allowed to stand, it would 
have undermined the attempts of many housing 
associations to develop a wider range of housing 
products.  Fortunately, an unparalleled response 
from the sector criticising the proposed approach 
saw the HCA go back to the drawing board. 

It has since enacted more nuanced regulatory 
proposals which include the adoption of robust 
‘multi-variate’ stress testing of business plans and 
using enhanced and comprehensive asset and 
liability registers.  

Greater challenges
Housing associations are already actively 
diversifying their approaches to meet the 
demands of their local communities, an activity 
which in itself increases their exposure to risk.  
This is the main factor behind the proposed 
regulatory framework.  The challenges are…

Managing housing development programmes - 
With such low grant rates, the management  
of the debt requirement of development 
schemes, their need for cash and the timing of 
cash receipts from sales have proved critical for 
some developing housing associations.  There are 
now impairment risks to balance sheets to add 
to the risk of costs overruns and exposure to 
market sales.

Diversification - Wider commercial activities  
can generate funds for core activities but 
they can require complex business structures 
and funding streams.  Such activities are, by 
their nature, volatile and require wisdom and 
experience as well as clear exit strategies  
should this be necessary.

 
Counterparty risks - Commercial partners  
going out of business is an increasingly common 
risk across all areas of business.  Housing 
associations must undertake intuitive due 
diligence of contractors during contracts  
as well as before signing.

Financing - The refinancing of existing debt  
across the sector is set to double to £2bn 
per annum, and the likely re-pricing of historic 
debt from such low margins could require 
restructuring in some housing associations.   
While some organisations may be familiar with 
accessing funds from the capital markets, for 
many it will require a steep learning curve and 
carry with it an element of risk.  It’s no longer 
enough to rely on one or two board members 
or advisers.  More associations will need in-house 
expertise to address risks such as index linked 
borrowing, the real carry cost of funds and  
mark to market issues.

Welfare reform - The roll-out of Universal  
Credit has the potential to make the challenges 
of the bedroom tax seem like child’s play.  We are 
yet to see the full impact on income collection 
which could test the tolerances of current 
business plans.

How should we respond?
This does not mean that housing associations 
should batten down the hatches and look inward.  
Community housing needs are increasing, and 
the threat of future withdrawal of public funding 
from key services means that there is a growing 
need for creative, locally based service providers 
to develop new solutions using the infrastructure 
that many housing associations already have  
in place.  

Wel-led and managed housing associations  
have already been planning for operating in  
this economic and political climate, and there  
are many opportunities available for those  
well placed to serve communities.  

Whichever viewpoint one has, we can be 
confident that, far from being the problem,  
many housing associations will form a key  
part of the solution.

Jonathan Cox 
Partner

Developing new solutions for 
creative, locally based housing 
associations

13



 

The first non-registered parent in the UK
Knowsley Housing Trust, a 13,500 property housing association based in the north 
west, had the vision of creating a social business that could deliver wider social and 
economic regeneration using a more collaborative model.  Through three phases, 
ACS worked with them to deliver:

•  The formation of the first non-registered parent of a housing association in the 
country with a wider social purpose.

•  A bespoke commercial trading vehicle, Vivark, that now houses a full repairs and 
maintenance team which services both internal Group customers and external 
customers.  Vivark already turns over in excess of £20m per annum and is on a 
material growth curve.

•  A £210m refinancing with lenders to deliver greater freedoms and capacity for 
physical regeneration targets.

•  A new registered charity, One Ark, with £3m funding already pledged to deliver 
against wide regeneration objectives.  The focus for One Ark is to support and 
fund small scale enterprises to assist with meeting economic  
and social regeneration targets.

The Group employs 550 employees and the different phases have involved 
transferring or restructuring the employment arrangements for more than  
300 of them.  The Group now has a £70m overall turnover, using a collaborative, 
outward facing approach. 

Because First Ark was the first non-registered Parent for a social housing group  
in the country, there were some novel hurdles that needed to be overcome.   
ACS had to navigate a complex landscape of social housing regulation, charity law, 
the EU procurement regime and employment & pensions law whilst delivering the 
overall objectives.  

“ The ACS team was critical to the successful completion of the strategic development of 
the First Ark Group. 

 
   The provision of specialist advice, practical guidance and support through what was a 
complex project involving all our boards, the HCA, executive team and many staff was a 
key factor in realising the objectives behind the establishment of the group structure.  ACS 
remain a key partner for the Group regularly providing insight, advice and support across 
a range of matters.”

Bob Taylor, Group Chief Executive
First Ark Group

FIRST ARK GROUP  



“ Our experience is of housing 
associations embedded in 
their communities and, despite 
current challenges, keen to 
provide imaginative solutions  
to community regeneration.”



THE CHURCH SCHOOL  
OF THE FUTURE

It’s been almost three years since the 
publication of the Chadwick Report            
which gave the green light to Anglican 
schools becoming academies.  And 
there’s no sign the pace of change in 
the education sector is slowing down. 

Budget cuts mean local authority support has, 
in many areas, been slashed to the bare bone 
at the very time cost pressures on schools 
continue to mount.  What’s more, the recent 
Birmingham ’Trojan Horse’ debacle has thrust 
faith schools firmly (and unfavourably) into the 
public spotlight. 

But is it all about challenges, or are there any 
opportunities out there?  Perhaps there are  
new and better ways to deliver first-rate, 
distinctive Christian education.  And why is this 
so important for both the Church and for the 
education system?  
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The Church as trailblazer
Education offers a way out of the poverty trap 
for both individuals and communities alike.  The 
country might invest a King’s ransom in providing 
better health-care and updating long neglected 
housing stock, but without the transformative 
power of education, the full potential of this 
investment may never be realised. 

The Church of England recognised all this a very 
long time ago.  In 1811 it established the National 
Society for Promoting Religious Education and 
just forty years later, after a trailblazing expansion 
programme, it had established over 17,000  
Church schools.

The Church continues to exert enormous 
influence in the sector.  Currently, it educates 
almost one million pupils and runs over 25% of 
the country’s primary schools.  As such, it is the 
country’s largest single educational provider.

More than just exam results
Despite the constantly changing environment and 
the politicised nature of school policy-making, the 
quality of teaching in Church of England schools 
remains impressively high.  76% of its secondary 
schools and 81% of its primary schools are rated 
‘Good’ or ‘Outstanding’ by Ofsted, in both cases 
above the national average for corresponding 
community schools.

But for Church schools it has always been 
about more than just the exam results.  Church 
Dioceses speak with one voice of equipping the 
whole child for life ahead.  This wider, holistic 
approach to education has so much to offer 
at a time when narrowing agendas threaten to 
fragment society on so many different levels.

Church schools are widely recognised as 
having a distinctive identity and ethos with the 
development of social, spiritual and emotional 
intelligence valued just as much as academic 
achievement.  Coupled with the Church’s 
commitment to helping build vibrant, thriving and 
sustainable communities this provides a powerful 
attraction to parents, so it comes as little surprise 
to find many a Church school with admission lists 
subscribed several times over.

A rejuvenated voice
Having ‘grasped the nettle’ with the launch of the 
Chadwick Report the Church has not stood still.  
From a standing start less than three years ago it 
now leads the field in academy conversions.  It is, 
by a country mile, the biggest academy sponsor 
in the country with over 480 of its schools having 
converted already.

And with this, the Church has re-discovered its 
voice in the on-going national debate on the 
future of education.  A rejuvenated National 
Society inputs regularly at the very highest 
level to the development of new policy by the 
Department for Education, a very good example 
being its contribution to the recent debate on 
what should happen in the wake of the ‘Trojan 
Horse’ affair.

The Church as innovator
Budget cuts coupled with the rapid growth of the 
academy movement have diminished significantly 
the role, resource and reach of most local 
authorities, but it is not feasible for Dioceses  
to fill this gap on a like-for-like basis, even if they 
wanted to do so. 

Instead they are looking at new and more 
innovative ways to drive up educational standards 
whilst holding firm to the mission of the Church 
in the community.  In many Dioceses this is being 
achieved by setting up a series of multi-academy 
trusts, bringing together small locally-based 
clusters of Church schools in a family unit.  This 
‘grass-roots’ approach provides the opportunity 
to share best practice, employ specialist teaching 
resources more effectively and secure savings by 
making economies of scale without building up an 
expensive bureaucratic structure.

This is both an exciting and a challenging time 
for Church schools and Dioceses as they seek 
to find their way in the post-Chadwick era. 
Our Education Team has been privileged to 
help a number of clients develop new models 
appropriate to their values, needs and aspirations 
as the case study demonstrates.

Simon Ramshaw 
Partner

Helping to deliver first rate, 
distinctive education
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A Diocese instructed us to help them design an academy model that reflected  
the wide geographical spread of their schools, the generally high standards  
already being achieved and the ‘light-touch’ approach favoured by their Diocesan 
Board of Education.

Working in conjunction with the National Society we helped develop a model based 
on the establishment of a number of small multi-academy trusts (‘MATs’) beneath an 
over-arching Umbrella Trust.  The MATs will be supported at a ‘grass roots’ level by 
a corps of business managers, and at the Umbrella Trust level by a small professional 
head-office team.

Our work involved much more than just drafting the legal documentation.  
We added further value in three ways:

•  First, we developed a user-friendly ‘Offer to Schools’ document explaining how 
the new structures will work and the benefits they should bring.

•  Secondly, we provided practical advice on how best to recruit the business 
managers who will play a key role in helping drive forward the MATs. 

•  Finally, we provided guidance on the structure of the Umbrella Trust Board and 
an introduction to a possible appointee with significant financial and accountancy 
expertise in the academies sector.

 

DEVELOPING A 
MULTI-ACADEMY 
TRUST MODEL



“ It is not feasible for Dioceses 
to fill the gap left by local 
authorities on a like-for-like 
basis, even if they wanted  
to do so.”



HAS ANYTHING 
CHANGED SINCE 
WINTERBOURNE?

The scandal of Winterbourne 
View – a private hospital in South 
Gloucestershire, closed in 2011 after 
a BBC documentary exposed abuse 
of patients with learning disabilities 
– should have led to dramatic 
improvement in care and treatment.  

The Department of Health’s (DoH) interim 
report on the affair noted that a new form 
of institutional care had developed after 
the closure of such long-term hospitals. It 
criticised the assessment and treatment 
units for prioritising containment rather than 
personalised care and support.

Equally, their subsequent Concordat promised 
to end all inappropriate placements by 2014, 
with every adult in a specialist autism or 
learning-disability hospital having their care 
reviewed by 1 June 2013.

Yet, in March 2014, it was revealed that only 
182 of the 2,615 individuals identified as 
potentially able to move were expected to have 
done so, with doctors advising that 1,702 could 
not be moved due to their challenging behaviour.

In response, NHS England commissioned a 
report by Sir Stephen Bubb, considering how 
acceleration of the transformation of care 
might be achieved. Its publication in November 
2014 was followed by a paper1, in January 
2015, prepared jointly by (inter alia) the Care 
Quality Commission, NHS England, DoH 
and the Association of Directors of Adult 
Services, stating their commitment to working 
together to ensure achievement of necessary 
transformation of services.

In the meantime, individuals with learning 
difficulties are still being let down by ‘the system’, 
which seems to have difficulty in applying 
national policies and recommendations to 
individual cases. Our experience with John*, 
shows the likely truth behind these statistics.
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John’s story
Forty-nine-year-old John has learning disabilities, 
autism and challenging behaviour but, despite  
this, he lived in a community-based home for  
13 years, enjoying a full social life with pub meals, 
hill walks and discos. However, when a decision 
about funding and catchment areas meant that 
John’s home could no longer be ‘home’, he was 
moved on. 

Contrary to the advice of his long-term nurse, 
his medication was changed. John reacted badly, 
embarking on a series of increasingly unsuccessful 
placements, until he was eventually detained 
under section three of the Mental Health Act 
1983, at a private rural hospital for adults with 
learning disabilities, where he has lived since 
October 2011.

In the time since then, the move to a hospital 
environment has significantly changed John’s 
behaviours.  Having lived on three different wards, 
with regular staffing changes, he spends most 
of his time in seclusion, only going out when on 
home leave. 

John’s behaviour in the hospital has deteriorated, 
becoming unpredictable and challenging, and 
he occasionally self-harms. In contrast, on his 
monthly home visits to see his mother, his 
behaviour is often impeccable.

John lacks the mental capacity to appeal against 
his detention, and therefore ACS asked the 
Secretary of State to refer his case to a tribunal. 
During this process, it came to light that John’s 
detention had never been reviewed by the 
hospital managers, questioning its lawfulness  
– an issue that ACS is also now pursuing. 

ACS commissioned an independent social 
worker’s report, made a second application to 
the Secretary of State and engaged with NHS 
England commissioners, resulting in John being 
offered a bespoke service by three different 
providers. Although the hospital maintained  
that he was too dangerous to move. 

The tribunal case continues. The commissioners 
and the local authority have still not completed 
the necessary work to support John’s return to 
the community as required by the Concordat.  

 
Delays have resulted in the loss of the previously 
identified placement – the search for another 
supportive community placement continues.

If only commissioners had spoken to John’s 
mother or care co-ordinator, they may have 
developed a more holistic understanding of him 
and his case and what is achievable with the 
appropriate support package – changing his life 
for the better, not the worse.

What can be done?
Commissioners need to adhere to the clear 
recommendations of the Concordat, requiring 
them to review cases such as John’s proactively, 
creatively and holistically. There seems to be a 
general lack of understanding of how the national 
picture of too many people in residential hospital 
settings translates to an individual case.There is 
too much reliance on hospital reports that can 
slow down progress. Equally important are the 
views of care co-ordinators and family members, 
who can make major contributions to maintaining 
the stability and behaviour of people who should 
move on from a hospital setting.

Local authority and health commissioners 
must honour their “Next Steps” commitments 
by working closely together to source and 
commission bespoke care packages and by 
working with advocates and family members to 
challenge the current status quo. Only by greater 
objective and independent scrutiny can better 
outcomes be achieved for people with learning 
disabilities so that we can all truly learn the 
lessons of Winterbourne.

The DoH has recently opened a consultation2, 
for people with learning disabilities, autism and 
mental health conditions, running from 6 March 
2015 to 29 May 2015. To find out more please 
visit http://consultations.dh.gov.uk/ 

Sheree Green 
Senior Associate

1       Transforming Care for People  
     with Learning Disabilities – Next Steps

*   Name has been changed 
2      No Voice unheard, no right ignored

Supporting the individual  
service user
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A, now 52, is a victim of thalidomide.  He has no arms, shortened legs, is virtually 
blind, can hardly speak and has some learning difficulties.  He has been in care 
placements almost his entire life and had been in a stable, long term Supported 
Living arrangement with a mother figure who did everything for him, but 
unfortunately she developed her own health issues and was no longer able to 
continue to care for him.

A member of our ACS private client team was appointed to act as Deputy  
for A.  She pulled together a multidisciplinary team, including The Thalidomide Trust 
and social services, to buy a house for A and put in place a care package, including 
entirely re-fitting the house to meet his needs and 24/7 care. 

Our work went beyond simply taking care of the client’s money, property, and 
investments.  We liaised with carers, organised for the meters to be read in the 
house, negotiated a big discount with the furniture suppliers and arranged deliveries 
on same day from many different suppliers.  We also set up a system to send money 
to the carers to buy groceries and even organised for flowers to be sent to A’s 
previous carer to thank her for taking care of him so well and for so long. 

Following a rift in A’s family, his birth mother was the sole person that had kept in 
contact with him.  We employed a genealogist to research his family tree and found 
other members of his family, putting him back in contact with his two sisters.

PUTTING CARE  
INTO PRACTICE



“ The ‘system’ has difficulty  
in applying national policies 
and recommendations to 
individual cases, relying on 
hospital reports and not the 
views of care co-ordinators.”



SOCIAL VALUE IN 
PRACTICE: MODEL 
BEHAVIOUR?

With the introduction of the Public 
Services (Social Value) Act 2012 which 
became law in January 2013, there 
was hope that those public authorities 
already seeking to achieve positive 
economic, social and environmental 
impact through their procurement 
activity would feel validated and 
more likely to share good practice. 
The “naysayers”, it was hoped, would 
be converted, their fears calmed and 
reservations set aside.  

The truth is that – on paper at least – the Act 
merely obligates (in certain circumstances) 
authorities to consider at an early stage 
achievement of goals that they were, under UK 
and EU law, able to consider in any case.  But by 
making it a requirement, the Act seeks not only 
to create the imperative to look for the most 
positive impact from public spend, but to relieve 
the doubters of their doubts.  

There has been much debate on its success 
and whether it should have been drafted with 
more teeth.  How can public authorities be 
encouraged to follow its recommendations in 
spirit as well as in letter – and in some cases, 
to comply with the letter at all?  Without the 
element of compulsion, there is a significant risk 
that the Act will change nothing. 

We’ve identified four models of behaviour  
when it comes to local authority responses  
to Social Value. 

The enlightened and educated
These are the authorities that demonstrate 
not just enthusiasm for the subject, but an 
understanding of the practicalities alongside 
compliance with UK and EU law.  They approach 
social value with open arms but with their feet 
on the ground and a thorough knowledge of the 
rules that govern them.  

European case law (and resulting guidance) 
tells us that for social and environmental 
considerations to be taken into account in the 
procurement process, they must be relevant 
to the subject matter of the contract, not be 
discriminatory, and not confer an ‘unrestricted 
freedom of choice’ – meaning they must be part, 
not all, of the decision.  18 19



A brief guide 

The intelligent and informed procurer of social 
value knows that the subject matter of the 
contract is of their own choosing, and that they 
therefore - and not just to comply with the 
Act - need to consider what they are seeking to 
achieve, before going out to procurement. 
This means social value is not just seen as an 
‘add-on’ to an already identified need, but as a 
fundamental part of the procurement process.

They know that mentioning the word ‘local’ would 
discriminate against bidders across Europe.  They 
also know how to achieve real results for the 
people and places they serve by specifying clearly 
what they are seeking to achieve and how. 

They are aware that they must have in place 
policy and procedure governing their approach to 
achieving social value, identifying key priorities and 
how these will be sought.  

The enthusiastic amateur
This is the public authority that wants to comply 
with the Act but doesn’t know how.  They may 
not have given much thought to process or 
procedure and may not have changed much 
(if any) of their behaviour since the Act’s 
introduction.  This is the authority that asks in its 
tender process ‘what social value will you offer?’ 
without considering its relevance and lawfulness. 
It may think of social value as a ‘thing’ that can be 
added into a contract, not as an end in itself.  

There is real danger that the enthusiastic amateur 
will seek to procure social value in a way that is 
not compliant with the Act or with wider law and, 
as a result, expose themselves to legal challenge.  
If this happens, the most significant risk is that the 
venture will be given up and the authority will 
become one of the naysayers.  

This authority needs guidance on putting policy 
and procedures in place to embed an approach 
across the board and to seek legal and/or practical 
guidance on how to do this in a way that is 
compliant.  First and foremost, though, they need 
to consider what they most want to achieve 
through their procurement activity; the people 
and places that could benefit from changing the 
way they contract.  

The naysayers
These are the authorities that ignore the 
importance of considering social value on a 
case by case basis and therefore cannot see its 
relevance.  They are also the authorities that just 
cannot see how social value can apply to them, 
even if they were to think its achievement lawful.  

Clearly, asking for ‘social value’ without setting out 
what you mean and want, will be ineffective and 
risk being unlawful.  But the naysayer needs to 
understand that compliance with the Act does 
not compel them to do anything that is otherwise 
unlawful – if it is in an authority’s powers to seek 
a particular social or environmental goal, then the 
Act simply requires it to think about doing so.  It 
is up to the authority to choose what it procures 
and, at its heart, the Act merely asks officers to 
think about how they could use the public purse 
to greatest effect.  

The naysayers need a reminder that the 
Act imposes a legal obligation on them to 
consider social value in its widest sense before 
procurement.  To fail to do so would be not only 
a breach of the Act itself but, more alarmingly, an 
unlawful failure to take into account a relevant 
consideration – running the risk of being 
Wednesbury unreasonable.  

The oblivious
To a social value exponent, this is perhaps 
the most frustrating category.  These are the 
authorities that have not changed their ways of 
doing in a long time and fail to see that the public 
sector is moving on without them.  

The Act was introduced with little argument or 
fanfare and there is a continuing job to be done 
to raise its awareness.  Hopefully, this can turn the 
oblivious into enthusiastic amateurs on their way 
to enlightenment.  In the meantime, the warning 
against acting unlawfully given to the naysayers is 
just as relevant to those that are oblivious.  

Mark Cook and Gayle Monk are closely engaged 
in assisting public sector clients in achieving 
social value through public procurement, and 
supported the passage of the Public Services 
(Social Value) Act 2012 into law.  

Helping clients achieve social value.
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The Public Services (Social Value) Act 2012 became law in January 2013 to mixed 
reviews.  Social Value, according to the Act, is “a way of thinking about how scarce 
resources are allocated and used.  It involves looking beyond the price of each 
individual contract and looking at what the collective benefit to a community is 
when a public body chooses to award a contract.”

ACS has been at the forefront of bringing legal clarity into the Social Value arena 
ever since our pioneering work with Richard Macfarlane in the groundbreaking 
publication ‘Achieving Community Benefits through procurement’ (Joseph Rowntree 
Foundation, 2002) which triggered across the UK the wave of interest in the 
potential to deliver wider social benefits through procurement.  
 
We have frequently provided both practical guidance and training to public and third 
sector clients alike, leading to toolkits such as the ‘Can do Toolkit’ (CIH Wales) and 
the West Midlands Procurement Framework for Jobs and Skills and publications 
such as ‘Pathways through the Maze:  A guide to procurement law’ (NAVCA/NCVO) 
and ‘Working with the Public Sector:  Busting the Myths’ (Social Enterprise UK) for 
the uninitiated.
 
This expertise means that we are able to advise local authorities, housing 
associations and other public bodies on how best to deliver a project that  
achieves cross-cutting benefits for the areas that they serve.  We advise 
throughout the stages of procurement, with a particular ability to assist in getting 
the specification and contract award criteria right.  We also advise a range of 
contractors in the private and third sectors on how to maximise their social value 
offerings in public services.

AT THE FOREFRONT 
OF SOCIAL VALUE



 “ Asking for social value without 
setting out what you mean, or 
want, will be ineffective and 
risk being unlawful.”

 “ Asking for social value without 
setting out what you mean, or 
want, will be ineffective and 
risk being unlawful.”

 “ Asking for social value without 
setting out what you mean, or 
want, will be ineffective and 
risk being unlawful.”



MEDICAL CASES AND ACCESS 
TO JUSTICE DENIED? 

There has been significant political 
and public debate about the perceived 
‘mushrooming’ legal aid budget.   
The appetite of the public to fund  
the lifestyles of ‘fat cat lawyers’ in  
a post-austerity environment is 
understandably non-existent.  

This sentiment is partly behind recent legal 
aid cuts that have tackled some of the most 
significant abuses as well as redefining the role 
of the state regarding what legal advice is funded 
for those who cannot afford to pay themselves.

Legal aid is now generally only available as a 
counterbalance to the power of the state to 
intervene in individuals’ lives, for example over 
decisions to take children into care, fund long 
term care and section individuals under the 
Mental Health Act.  In medical negligence cases, 
legal aid is only available for serious injuries 
suffered at birth, and anyone else suffering a 
medical injury has to take risks via conditional  
fee arrangements.

The impact can best be understood in  
‘Simon’s case’…
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Simon’s case
Previously a manager in industry, Simon (not  
his real name), a man in his 50’s with very  
limited brain capacity, was being asked to fund  
a significant proportion of his long term care.  
ACS was asked to advise on how this funding 
decision could be challenged.

On investigation, we discovered that Simon’s long 
term care requirements were due to a brain 
injury acquired during NHS medical treatment 
several years ago.  However, his claim was not a 
straightforward one and was contested by the 
relevant NHS Trust at many stages, with the case 
lasting five years.  

Eventually, we reached a settlement close to the 
trial date which provided Simon with enough 
funds for suitable care for the rest of his life 
and allowed his family to revert to the role 
of his family, rather than his full time carers. 
Nevertheless, the five years spent fighting the 
case meant Simon and his family had to endure 
an inappropriate and limited package of care for 
a significant proportion of his remaining life span.

The problem with funding
Simon’s case was funded largely under a 
conditional fee agreement which meant that 
ACS took all the financial risk on the legal costs 
after his legal expenses insurance had expired.  
Funding a lawyer working on a case for five years 
is costly, although not unusual.  At any time during 
the five years, the medical evidence could have 
gone against Simon’s claim, meaning we would 
have had to stop the case, write off our costs and 
leave Simon with no further recourse to justice.  

The post legal aid funding system has recognised 
the risks taken by law firms in these circumstances.  
Claimants’ lawyers have been able to claim up to 
100% uplift of their legal costs in successful cases, 
reflecting the fact that they would have been 
funding other, ultimately unsuccessful, cases.  The 
percentage uplift is generally settled by the courts 
where there is no agreement, depending on the 
complexity and size of the case.  These costs are 
paid by defendants as an incentive for them to 
settle early where they can see claimants would 
have a strong case in court.

Recent changes under the Jackson Rules mean 
that claimants need to pay for their legal costs 
out of the damages they eventually receive.  
This undermines the principle that damages are 
supposed to redress people for the injury caused.   
In addition, there is a new limit on the success  
fee that can be recovered, meaning that legal 
costs cannot exceed 25% of ‘past losses and 
general damages’ recovered by the claimant 
whilst losses and care to be incurred into the 
future remained untouched.   

Running a claim for five years is expensive and 
the result is that, whilst Simon’s case passed the 
‘materiality test’, many smaller cases do not and 
so any payment of compensation can, in reality, 
depend on the willingness of an NHS hospital 
to admit they were negligent – something many 
rarely do without considerable legal pressure.    

The law of unintended consequences
The new rules mean that law firms are now 
having to decide whether to fund cases early  
on, rather than the Courts making a decision  
on whether there has been medical negligence 
at a trial. 

It also increases the temptation for defendants 
to ‘play the long game’, challenging cases 
unnecessarily simply to test the resolve of 
claimants and see how deep the pockets of the 
claimants’ lawyers are to fund cases.  This often 
leads to protracted legal proceedings and years 
of uncertainty for people who may well have 
suffered medical injuries at the hands of the state.  

If we are to achieve a properly funded NHS 
which spends money on patient services as 
well as adequate redress for those who suffer 
from medical negligence, we need a legal system 
that encourages NHS Trusts to take a realistic 
approach to justified medical claims and does not 
require claimants to wait years for redress from 
injury.  The current system is at risk of doing just 
the opposite. 

In our view, the system needs considered public 
policy review – one that is not swayed by 
tabloid headlines and listens to those who are 
supporting victims of medical negligence.

Tony Hall 
Partner

Seeking a legal system which 
encourages a realistic approach to 
medical claims.

21



 

We took on the extremely sad case of a three year old child, ‘M’, despite previous 
solicitors having dismissed the case as ‘unwinnable’.  

Having been feverish and suffering a fit, M was rushed to hospital and subsequently 
discharged with antibiotics.  In the following days her symptoms continued but the 
hospital failed to carry out the appropriate investigations and uncover that she was 
actually suffering from meningitis.  By the time meningitis had been diagnosed, she 
had suffered permanent brain damage. 

By the time the case was completed, M was 15 and suffering with tetraparesis.  She 
was unable to crawl or walk.  She had to be carried in her home and used a buggy 
for mobility outside the house.  Food was delivered by nasogastric tube and she 
was doubly incontinent with a tendency to vomit.  She had no speech and minimal 
understanding or social interaction.  M will always have profound learning difficulties 
and her sleep will remain disturbed for the rest of her life.  Most significantly, she 
suffers from multiple epileptic fits several times a day and remains totally dependent 
on her parents / carers for all activities 24 hours a day.  Her life expectancy is 35 – 
40 years.  

This case turned upon the timing of events and her two hospital visits.  We 
assembled a team of medical experts in the field of paediatric infectious diseases 
in order to overcome the defence and ultimately the Defendants entered into 
negotiations.  The case was settled for £1.9 million plus periodical payments which 
would potentially amount to £6million.

We continue to support M and her parents through our Court of Protection 
Personal Injury Trust team.  M cannot manage her award so we have been appointed 
her Deputy and hope to stand in trust for M for the rest of her life.

WINNING THE 
UNWINNABLE



“ The new rules mean that law 
firms are having to decide 
whether to fund cases rather 
than the Courts deciding 
whether there has been any 
medical negligence.”



Fundraising 
2013/14 was a big year, the celebration of our 
40th anniversary and four decades of helping to 
transform communities and improve the lives of 
many individuals across the country.

Helping a charity which makes a visible difference 
to lives is important to us, and especially so in our 
anniversary year.  This landmark year was packed 
with fundraising activity, including a gruelling 
partner challenge, a staff and families fun day and 
many individual and team events across the year.

The result was over £40,000 released for two 
charities with causes close to our hearts: 

Spurgeons
Working in partnership with local authorities, 
Spurgeons supports the UK’s most vulnerable 
children, their families and communities in finding 
long-lasting solutions to the challenges that they 
face.  They work directly with young carers, 
the very young, parents, families, bereaved and 
troubled children and those at risk of offending, 
helping them to build a better future step by step.

Hundreds of thousands of vulnerable children  
in the UK need care and protection in order  
to ensure that they can live safe and happy 
lives, free from neglect, abuse and exploitation. 
Spurgeons’ staff are committed to providing the 
support that will enable these children to enjoy 
their childhood and fulfil their true potential.   
The charity was first founded 140 years ago 
and is working at the heart of communities, 
responding to the needs of children who have 
been ignored and broken. 
 

Headway – the brain injury charity
Headway’s mission is to promote understanding 
of all aspects of brain injury and provide 
information, support and services to people 
with a brain injury, their families and carers.  
The charity very actively campaigns to 
reduce incidences of brain injury, to improve 
rehabilitation processes and supports people 
with brain injuries to return to community living.

Established in 1979 and registered as a charity 
in 1980, Headway’s evolution coincided with 
dramatic advances in neurosurgery, keeping  
alive people who would have previously died 
from their serious head injuries.  
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Romaine Thompson, Partner & Anthony 
Collins, Founder of Anthony Collins Solicitors
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